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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PIASA MOTOR FUELS, INC., )
Petitioner, )

)
v. ) PCB ___________

) (LUST Permit Appeal)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

Respondent. )

PETITIONER’S MOTION FOR SUMMARY JUDGMENT

NOW COMES Petitioner, PIASA MOTOR FUELS, INC. (hereinafter “Piasa”), pursuant

to Section 101.516 of the Pollution Control Board’s procedural regulations (35 Ill. Adm. Code §

101.516), and hereby moves for summary judgment, stating as follows:

STATEMENT OF UNDISPUTED FACTS

Piasa was the owner or operator of a service station known as Campus 76 Kwick Shop, in

the City of Glen Carbon, County of Madison, Illinois.  (R.0003 - R.0004)  On August 17, 1999, a

release was reported from the seven underground storage tanks at the facility, which the Illinois

Emergency Management Agency (hereinafter “IEMA”) assigned as Incident Number 99-1940. 

(R.0019)   In November of 1999, all tanks were removed in the presence of a representative of

the Office of the State Fire Marshal (hereinafter “OSFM”), who observed evidence of releases on

the tank floors, resulting in a second incident being reported to the IEMA, which was assigned

Incident Number 99-2577 and treated as a re-reporting of the earlier incident.  (R.0020)  OSFM

determined that Piasa was eligible for reimbursement from the Leaking Underground Storage

Tank Fund for the incident.  (R.0001)

Subsequently, site classification and investigation work was performed.  (R.0022 -
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R.0024)  Based upon the analysis of soil and groundwater contamination, a corrective action plan

was submitted for the excavation and disposal of contaminated soils exceeding the applicable site

remediation objective.  (R.0388)  The surface area of the excavation would be roughly fifty feet

by one hundred and ten feet, which was calculated to be 5,271 square feet.  (R.0400)  The

excavation would extend twenty-three feet below ground, but the top nine feet of soils would be

stockpiled on-site and considered to be “clean” and suitable to be used as a portion of the

backfill.  (R.0399)  The associated budget provided the following estimates:

Excavation, Transportation, and Disposal of contaminated soil . . .:

Number of Cubic Yards Cost per Cubic Yard ($) Total Cost

2,870.00 66.69 $191,400.30

Backfilling the Excavation:

Number of Cubic Yards Cost per Cubic Yard ($) Total Cost

2,870.00 23.40 $67,158.00

Overburden Removal and Return:

Number of Cubic Yards Cost per Cubic Yard ($) Total Cost

1,845.00 7.61 $14,040.45

(R.0549)

The number of cubic yards were calculated in the corrective action plan.  (R.0400)  The

cost per cubic yard were taken from the IEPA’s Maximum Payment Amounts from July 1, 2012

through June 30, 2013.  (Exhibit A)1

1  Petitioner is not aware of any material issues regarding the relevant maximum payment
amounts, but for purposes of clarity, Petitioner asks the Board to take official notice of Exhibit
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On March 5, 2013, the IEPA approved the corrective action plan and budget without

modifications.  (R.0572)  Thereafter, the work was performed.  (R.1212 - R.1215 (pictures of

excavation))  On March 14, 2014, Petitioner’s consultant submitted a Corrective Action

Documentation Report & Budget Amendment.  (R.0581)  The purpose of this submittal was to

document the field work performed, as well as to request an amendment to the previous budget

in order to replace four monitoring wells that may have been destroyed as a result of the large

amounts of overburden stockpiled on limited space available at the site.  (R.0583 - R.0587)  The

field report also stated that the area of excavation ended up being only 4,566 square feet of

surface area, though areas below 23 feet were excavated in locations where initial sample results

showed applicable site remediation objectives were still exceeded.  (R.0584)  The report attached

tickets and manifests, showing that 3,629.74 tons of contaminated soil was disposed at Roxana

Landfill (R.0591 - R.1097) and 3,287.09 tons of clean backfill material were deposited in the

excavation (R.1098 - R.1146).

On April 29, 2014, the Agency approved the requested budget amendment for the

additional costs for replacing the four monitoring wells.  (R.1246)

On March 14, 2014, Petitioner’s consultant submitted an application for payment for

corrective action activities in the amount of $300,744.45.  (R.1356)   In relevant part, the

application for payment sought $230,943.00 for the various non-consultant field activities

incurred in excavating, removing and returning backfill or overburden to the excavation:

A, which is page one of said document which can be downloaded from the IEPA’s website:  
https://www2.illinois.gov/epa/topics/cleanup-programs/lust/budget-and-billing-forms/Pages/defa
ult.aspx (downloaded September 16, 2019).  (35 Ill. Adm. Code 101.630)
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Excavation, Transportation, and Disposal of contaminated soil . . .:

Number of Cubic Yards Cost per Cubic Yard ($) Total Cost

2,435.00 66.69 $162,381.58

Backfilling the Excavation:

Number of Cubic Yards Cost per Cubic Yard ($) Total Cost

2,435.00 23.40 $56,979.00

Overburden Removal and Return:

Number of Cubic Yards Cost per Cubic Yard ($) Total Cost

1,522 7.61 $11,582.42

(R.1368)

In support of these expenses, the application for payment contained an invoice from the

subcontractor who performed the work, Heartland Drilling & Remediation, Inc. (hereinafter

“HDR”) (R.1435), and the invoice from the landfill.  (R.1403 - R.1434)

On May 2, 2014, Cathy Elston, of the UST claims unit, e-mailed Petitioner’s consultant

stating that the Agency only has 2,419.83 cubic yards of contaminated soil invoiced to the

landfill, and they lack any invoices for the backfill material purchased.  (R.1287)  The consultant

replied by explaining that the documents support more than 2,435 cubic yards of contaminated

soils using the formula in the Board’s regulations.  (R.1286  - R. 1287)  Furthermore, he

explained there were no invoices because the subcontractor provided the backfill material, but

that the backfill material was weighed to verify the quantities supplied.  (R.1286)

The majority of the backfill was clean soil excavated and hauled by
HDR from a site owned by the property owner.  Portable sclaes were rented
to document the weights.  There is no purchase invoice.  I’m not aware of any
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provisions that require that all backfill must be purchased from a quarry. 
The costs were incurred as a result of providing the equipment, labor and
transportation of the backfill from the other property to the site, as well as
placing the backfill into the excavation.  Rob Mileur [IEPA field inspector]
made a couple visits out to the site during completion of the work.  He should
be able to verify that there’s not a gaping hole remaining out there.

(R.1286)

On May 19, 2014, Elston replied that there is no requirement that the backfill material

must be purchased, but in order to reimburse backfilling work the Agency would need a time and

materials breakdown, as well as any weight tickets or other documentation.  (R.1306)

Furthermore, she stated apparently in reference to contaminated soil excavation that “the

conversion from tons to cubic yards is in section 734.825(a).”  (R.1306)  On May 19, 2014,

Petitioner’s consultant re-submitted the backfill documentation from the March 14, 2014

Corrective Action Documentation Report.  (R.1306, R.1308 - R.1355)  On May 20, 2014,

Petitioner’s consultant asked further questions, to which Elston responded that she was directing 

these to her supervisor, Brian Bauer.  (R.1283) There is no communication from Bauer in the

record.

On June 6, 2014, Petitioner’s consultant wrote to Elston and Hernando Abarracin, the

Manager of the Leaking Underground Storage Tank Section, objecting to a requirement of a time

and materials breakdown from subcontractors for work performed below Subpart H rates. 

(R.1294)

On July 10, 2014, the Agency issued its decision letter that repeated the Agency’s

contentions in Elston’s May 2, 2014, e-mail, namely that the Agency only calculates 2,419.83

cubic yards of contaminated soil was landfilled, and the backfill costs were not supported by time

and materials breakdowns.  (R.1274 - R.1275)  As a result, the Agency approved reimbursement
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for all but $57,982.12 of those costs due to lack of supporting documentation.  (R.1274)

Specifically, it only reimbursed the cost of excavating, transporting and disposing of 2,419.83

cubic yards of contaminated soil, thereby cutting $1,003.12, and it further determined that

because Subpart H rates did not apply, Petitioner was required by Section 734.850, to seek

payment for backfilling on a time and materials basis, which it failed to do.  (R.1274 - R.1275)

On August 19, 2014, a second application for payment was submitted for the remaining

$57,982.12 with additional supporting documentation.  (R.1473) This documentation included a

time and materials breakdown of backfill costs from HDR, which itemized $64,836.57 in time

and materials, although the subcontractor was only being paid $56,979.00 based upon a flat rate

per cubic yard.  (R.1510 - R.1512) The time and materials submittal was made in the interest of

seeking to avoid an appeal to the Board, and included rates the Agency had found reasonable at

another site.  (R.1479)  On December 11, 2014, the Agency issued its decision, approving

$45,181.47 and cutting the rest for lack of supporting documentation.  (R.1459)  The Agency

found that the time and materials breakdown only documented 2,191.39 cubic yards of backfill

material was used, and accordingly only $45,181.47 for backfilling activities was approved. 

(R.1461) The decision letter contained no explanation of how these numbers were derived, nor

specify what documentation was deemed lacking.  (R.1461)

Thereafter, the Petitioner’s consultant conducted a Freedom of Information Act inquiry to

ascertain the reasons why these items were not approved.  (R.1528)  The results of this

investigation disclosed that despite stating that the Section 734.825(a) formula applies, it was

repeatedly (and without any explanation) failing to multiply the volume by a factor of 1.05 as

required in that rule.  (R.1529)  Furthermore, the internal Agency notes indicated that Bauer

6

Electronic Filing: Received, Clerk's Office 11/18/2019



“assumed” that the subcontractor labor on December 10, 2013 through December 13, 2013 was

actually for handling the overburden.  (R.1566)  Consequently, he cut the $19,655.10 for all labor

and equipment costs from the time and materials itemization and approved $45,181.47 for

backfilling.  (R.1566)2   In addition, Bauer appears to have examined an alternative theory based

upon the Subpart H rates that he deemed inapplicable from which the 2,191.39 cubic yard of

backfill material derived.  (R.1567)3

On July 19, 2017, Petitioner’s consultant submitted a third application for payment of the

$12,800.65 for removal of contaminated soils and replacement of backfill.  (R.1528)  In addition,

the claim requested payment of handling charges in the amount of $7,976.22 not previously

requested.  (R.1532) The payment application explained inter alia that the subcontractor’s work

in December of 2013 were “associated with excavating and stockpiling soils on the adjacent

property, prior to them being hauled to the site for use as backfill.  Much like a quarry has a cost

associated with unearthing the materials it sells, the soil used as backfill had to be excavated.” 

(R.1532) The application also referenced records in the file showing that overburden removal

took place between November 18-20, 2013.  (R.1532; see also R.0583 (Corrective Action

Documentation Report)

On November 27, 2017, the Agency denied most of the payment application (R.1579), as

2  As stated supra, the time and materials submission totaled $64,836.57 in backfilling
costs, for which only $56,979.00 was requested.  Other than the assumption about the $11,582.42
in labor costs incurred in December, there is no evidence of any dispute in the record as to the
remaining $53,251.15 in labor and materials costs documented.

3  In the Agency’s denial of the first application for payment, it calculated 2,358.11 cubic
yards of backfill.  (R.1275) In the notes to the Agency’s denial of the third application for
payment, it repeated that figure.  (R.1589)
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follows:

1. Denying all $1,003.12 of costs for excavation, transportation and disposal costs

for contaminated soil, which lack supporting documentation.  “Supporting

documentation from Roxana Landfill added up to 2,419.83 cubic yards, and the

total requested reimbursement was for 2,435 yards.”  (R.1581)

2. Denying all $11,797.53 of costs for the excavation of backfill material, for

exceeding the minimum requirements, being unreasonable and being unapproved

in the budget.  (R.1581 - R.1582)

3. Denying $255.80 in handling charges associated with the deductions identified in

paragraphs 1 and 2 supra.  (R.1582)

Thereafter, Petitioner timely filed this appeal.

ARGUMENT

The remaining costs of excavating, transporting and disposing of contaminated soil

($1,003.12), as well as backfilling the excavation ($11,797.53) are within approved budget, and

therefore the Agency was without authority to re-review those costs.  Furthermore, the Agency

has repeatedly violated the Board’s regulations which require a “swell factor” to be used in

computing the volume of materials (contaminated soil and backfill) for reimbursement purposes. 

Finally, the Agency erroneously refused to reimburse the costs associated with excavating

backfill material because of an unsupported assumption that this work related to overburden

removal and return.
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SUMMARY JUDGMENT STANDARD

"Summary judgment is appropriate when there are no genuine issues of material fact and

the moving party is entitled to judgment as a matter of law."  Outboard Marine Corp. v. Liberty

Mut. Ins. Co., 154 Ill. 2d 90, 102 (1992).  “Moreover, the mere allegation that material factual

disputes exist does not create a triable issue of fact.”  (Id.)  "The Agency's denial letter frames the

issues on appeal."  Dickerson Petroleum v. IEPA, PCB No. 9-87, at p. 74 (Feb. 4, 2010).   The

question before the Board is "whether the application, as submitted to the Agency, would not

violate the Act and Board regulations."  Metropolitan Pier and Exposition Authority v. IEPA,

PCB 10-73, at p. 51 (July 7, 2011).  The owner/operator's burden of proof in these proceedings is

subject to the preponderance of evidence standard.  Prime Location Properties v. IEPA, PCB

09-67, slip op. at 29 (Aug. 20, 2009)  The Board must ultimately decide whether the petitioner's

submittal to the Agency demonstrated compliance with the Act and the Board's regulations. 

Burgess v. IEPA, PCB 15-186, at p. 8 (Nov. 5, 2015).

I. EXCAVATION, TRANSPORATION AND DISPOSAL OF CONTAMINATED
SOILS

A. THE AGENCY EXCEEDED ITS PERMISSIBLE SCOPE OF REVIEW OF
THE PAYMENT APPLICATION.

On March 5, 2013, the Agency approved the relevant corrective action plan and budget,

bringing the total amount of approved costs to $440,362.95 (R.0574; R.1282), including

$191,400.30 for the excavation, transportation, and disposal of contaminated soil.  (R.0549) 

Thereafter, Petitioner excavated, transported and disposed of the contaminated soil in a landfill,

and submitted an application for payment for $300,744.45 (R.1362), including $162,381.58 for
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the costs of excavation, transportation, and disposal of contaminated soil.  (R.1368)

Because the amounts requested were below budget, the Agency was without the authority

to review those costs at the payment stage:

Agency approval of any plan and associated budget . . . shall be considered
final approval for purposes of seeking and obtaining payment from the
Underground Storage Tank Fund if the costs associated with the completion
of any such plan are less than or equal to the amounts approved in such
budget.

(415 ILCS 5/57.7(c)(1))

In the case of any approved plan and budget for which payment is being
sought, the Agency shall make a payment determination within 120 days of
receipt of the application.  Such determination shall be considered a final
decision.  The Agency’s review shall be limited to generally accepted auditing
and accounting practices.  In no case shall the Agency conduct additional
review of any plan which was completed within the budget, beyond auditing
for adherence to the corrective action measures in the proposal. . . .

(415 ILCS 5/57.8(a)(1))

When, as here, a billing package is submitted for costs within the budget, the Agency is

without authority to deny payment.  Evergreen FS, Inc. v. IEPA, PCB 11-51 & 12-61, at pp.

20-21 (June 21, 2012).  "[T]he Agency, having approved a . . . plan and budget, cannot later

reconsider the merits of the approved tasks and costs just because the reimbursement application

is submitted."  T-Town Drive Thru v. IEPA, PCB 07-85, at pp. 24-25  (2008).

The Agency’s impermissible reconsideration is obvious from the denial reason given: 

“Therefore, such costs are not approved pursuant to Section 57.7( c)(3) of the Act because they

may be used for site investigation or corrective action activities in excess of those required to

meet the minimum requirements of Title XVI of the Act.”  (R.1581 (emphasis added))  Section

57.7 of the Act contains the legal standards applicable to review of corrective action plans and
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budgets.  (415 ILCS 5/57.7)  The Agency’s authority to review payment applications is contained

in Section 57.8 of the Act.  (415 ILCS 5/58) The Agency’s denial reason admits that it engaged

in an impermissible re-review of the budget.

Indeed, the work required a slightly smaller excavation than originally estimated in order

to remove soils contaminated in excess of applicable site remediation objectives.  (R.0584) This

was reported to the Agency’s technical reviewer assigned to the project, who noted no problem

with this (R.1235 - R.1236), nor does it seem possible that such efforts at efficiency could ever

be characterized as exceeding minimum requirements in any technical review.  In any event, the

Act is clear that costs within budget cannot be re-reviewed on the purported grounds that they

exceed the requirements of the Act.

B. THE AGENCY FAILED TO COMPLY WITH BOARD REGULATIONS
BY OMITTING TO UTILIZE THE REQUIRED ‘SWELL’ FACTOR.

The payment of costs associated with the disposal of contaminated soil is governed by

Section 734.825(a)(1) of the Board’s Subpart H regulations:

Payment for costs associated with the removal, transportation,
and disposal of contaminated soil exceeding the applicable
remediation objectives . . . must not exceed a total of [$66.69]
per cubic yard.
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1) Except as provided in subsection (a)(2) of this Section [dealing with
early action activities], the volume of soil removed and disposed must
be determined by the following equation using the dimensions of the
resulting excavation:

(Excavation Length x Excavation Width x Excavation Depth) x 1.05.

A conversion factor of 1.5 tons per cubic yard must be used to convert
tons to cubic yards.

(35 Ill. Adm. Code § 734.825(a); see also Exhibit A (establishing $66.69 as applicable rate))

Accordingly, this Subpart H rate reimburses on a cubic-yard basis using the dimensions

of the resulting excavation, multiplied by a factor of 1.05.  When earthen materials are excavated,

the volume of those materials "swell" by virtue of transitioning from a highly-compacted state in

the ground to a loosened condition when stockpiled on the ground and loaded onto the backs of

trucks.  As a consequence, the Board adopted a "‘swell factor' to account for the larger volume

occupied by the excavated soil as compared to in-situ soil."  In re Proposed Amendments to:

Regulations of Petroleum Leaking Underground Storage Tanks (35 Ill. Adm. Code 732 & 734),

R04-22, at p. 73 (Feb. 17, 2005) (First Notice).  The “swell factor” is actually equivalent to a

twenty percent increase in the volume of contaminated soil during transportation, but the Agency

successfully lobbied for a single multiplier that would be used for excavation, transportation and

disposal.  (Id. at p. 74; see also R.1480 (excerpt of Agency explanation of formula in

rulemaking))4

4  The Board accepted the Agency’s “swell factor” over two categories of objections. 
First, there was testimony that the “swell factor” commonly used by engineers for earthen
materials was 25%.  (R04-22, at p. 40 (Feb. 17, 2005) (First Notice)))  Second, the “swell factor”
did not take into consideration “either small amounts of soil or remote locations.”  (Id. at pp. 42
& 73)  While testimony urged that express allowance be given for these concerns as unusual or
extraordinary circumstances (Id. at p. 40), the Board was unconvinced that delineation of atypical
situations would be helpful (Id. at p. 73).
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In Petitioner’s relevant budget, its consultant demonstrated for the Agency how the

number of cubic yards was calculated using the Part 734.825(a) formula:

Contaminated Soil for Landfill Disposal

5,271 ft.2 x 14 ft.= 73,794 ft.3 ÷ 27 ft.3/yd.3 = 2733 yd.3 x 1.05 contingency = 2870 yd.3

(R.0400)

This calculation was then entered into the Agency’s budget form:

Excavation, Transportation, and Disposal of contaminated soil . . .:

Number of Cubic Yards Cost per Cubic Yard ($) Total Cost

2,870.00 66.69 $191,400.30

(R.0549)  

The Agency approved the costs (R.0572), which is not surprising since this is the correct

calculation.

When the plan was performed, the number of cubic yards excavated was slightly smaller,

only 2,435 cubic yards, without utilizing the swell factor, which would have swollen the

maximum payment amount to the equivalent of 2,556.75 cubic yards.  (R.0585) Ultimately, the

subcontractor invoiced only 2,435 cubic yards of contaminated soil (R.1435 (subcontractor’s

invoice), and reimbursemement in the billing form was only sought for that amount:

Excavation, Transportation, and Disposal of contaminated soil . . .:

Number of Cubic Yards Cost per Cubic Yard ($) Total Cost

2,435 66.69 $162,381.58

(R.1368 (billing form))

Instead of observing that the amounts requested were under budget, the Agency
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apparently took the landfill tickets, which totaled 3,629.74 tons, and used a conversion factor of

1.5 found in Part 734.825(a) to conclude that only 2,419.83 cubic yards were disposed.  (R.1368

(Agency notes).  In other words, the Agency did not utilize the “swell factor” at all.

The Subpart H rates provides for payment of costs on the basis of “the volume of soil

removed and disposed . . . determined by the following equation using the dimensions of the

resulting excavation:  (Excavation Length x Excavation Width x Excavation Depth) x 1.05.”  (35

Ill. Adm. Code § 734.825(a)(1))  There is no ambiguity in the Board’s regulations, payment of

costs requires utilization of the “swell factor.”  The regulatory history shows that the “swell

factor” was introduced to increase the effective volume of soil for reimbursement purposes in

order to account for the increased cost of handling loosened soil during transportation.  The

concept of the swell factor doesn’t apply to disposal costs because landfills charge on the basis of

tonnage, whether or not a project takes one truck or one-hundred, whether driving one mile or

one-hundred.  Similarly, excavating a hole is a matter of the hole’s size which is determined by

multiplying length, width and height.  This excavation pit was 2,435 cubic yards in volume,

creating a maximum payment amount that assumes 2,556.75 cubic yards.  On the other hand,

converting the tons weighed at the landfill utilizing the 1.5 conversion factor suggests

approximately 2,419.83 cubic yards was disposed, which would create a maximum payment

amount that assumes 2,540.82 cubic yards.  (R.1530)  Reimbursement was requested based upon

2,435 cubic yards, which is below whichever approach is used to calculating the maximum

payment amount utilized.

  “[A]dministrative rules and regulations have the force and effect of law, and must be

construed under the same standards which govern the construction of statutes.”  Northern Illinois
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Auto. Wreckers and Rebuilders Ass'n v. Dixon, 75 Ill.2d 53, 58 (1979).  The most fundamental

rule of statutory construction is “to ascertain and effectuate legislative intent.”  Bethania Ass'n v.

Jackson, 262 Ill.App.3d 773, 776 (1st Dist. 1994).  Here, the Board’s intentions were clearly to

recognize that while the same soil is being excavated, transported and disposed, the effective

volume of the soil during transportation is at least 20% greater, and therefore the volume of

contaminated soil for reimbursement purposes must be determined by multiplying length, width

and height by 1.05.  In re Proposed Amendments to: Regulations of Petroleum Leaking

Underground Storage Tanks (35 Ill. Adm. Code 732 & 734), R04-22, at p. 73 (Feb. 17, 2005)

(First Notice).  “Another fundamental rule of statutory construction disfavors finding surplusage

and requires courts to give each provision some reasonable meaning, if possible.”  Bethania

Ass'n, 262 Ill.App.3d at 777.  The Agency’s sole reliance upon landfill tonnage to determine the

maximum payment amount rendered the “swell factor” completely irrelevant; it may as well not

exist according to the billing staff.  In contrast, the Agency’s instructions for the billing form

expressly require usage of the “swell factor.”  (Exhibit B, at p. 8)5  Of course, courts will avoid “a

construction that would defeat the statute's purpose or yield absurd or unjust results." 

Dew-Becker v. Wu, 2018 IL App (1st) 171675, ¶ 18.  Here, utilizing the swell factor only to

increase the amount of the budget defeats the statutory purpose of giving cost-certainty that

reimbursement will be available if costs are below budget.

Finally, the consultant pointed to the unchallenged fact that the Agency’s process is

5  Petitioner asks the Board to take official notice of Exhibit B, which is the Instructions
for the Budget and Billing Forms, which can be downloaded from the IEPA’s website:  
https://www2.illinois.gov/epa/topics/cleanup-programs/lust/budget-and-billing-forms/Pages/defa
ult.aspx (downloaded November 12, 2019).  (35 Ill. Adm. Code 101.630)
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inconsistent with other sites:

King's 66 site documented 11,052.92 tons of contaminated soil disposal.
Dividing that total by the conversion factor of 1.5 would yield a volume of
7,368.13 cubic yards. The Agency approved payment of 7,387 cubic yards
with no deductions.  Both claims were reviewed by the same Agency
personnel.

(R.1530)

Since this is not an interpretation of the Board’s regulations that existed until recently,

and while the Agency’s interpretation of the Board’s regulations are not owed any deference in

any event, the lack of consistency or duration in the Agency’s novel approach weighs against its

legality.  Illinois Consol. Telephone Co. v. Illinois Commerce Com'n, 95 Ill.2d 142, 153-54

(1983).

Therefore, in the event that the Board finds that the Agency could re-review costs

incurred within the budget, the Agency’s failure to utilize the “swell factor” in calculating the

costs of excavating, transporting and disposing of contaminated soil violated Board regulations

and the associated cuts should be reinstated.

C. Petitioner submitted a complete application for payment.

The application for payment was complete, including all documentation required by the

Illinois Environmental Protection Act (415 ILCS 5/57.8(a)(6)) and the Board's regulations (35 Ill.

Adm. Code 734.605(b)).  In particular, the application included a paid invoice to the

subcontractor for excavating, transporting and disposing of 2,435 cubic yards of contaminated

soil.  (R.1562)

The Agency is required to review each application for payment to determine whether all
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of the elements and supporting documentation required by Section 734.605(b) of the Board’s

LUST regulations are contained.  (35 Ill. Admin. Code § 734.610(a)(1))  If the application is

deficient, the Agency must explain “the specific type of information” that the Agency believes is

lacking.  (35 Ill. Admin. Code § 734.610(d)(1)) The Agency has neither identified the specific

type of information required, nor explained which regulation may be violated and the specific

reasons why.  (35 Ill. Admin. Code § 734.610(d)) In either case, the documentation required an

application for payment can only be found in Section 734.610(b) of the Board’s LUST

regulations, which is not cited in the decision letter directly or indirectly.

II. BACKFILLING THE EXCAVATION.

A. THE AGENCY EXCEEDED ITS PERMISSIBLE SCOPE OF REVIEW OF
THE PAYMENT APPLICATION.

On March 5, 2013, the Agency approved the relevant corrective action plan and budget,

bringing the total amount of approved costs to $440,362.95, (R.0574; R.1282), including

$67,158.00 for backfilling the excavation.  (R.0549)  Thereafter, Petitioner backfilled the

excavation and submitted an application for payment for $300,744.45 (R.1362), including

$56,979.00 for the costs of backfilling the excavation.  (R.1368)  Subsequently, the Agency has

reimbursed $45,181.47 through subsequent submittals, leaving $11,797.53 unpaid.  (R.1459)

Because the amounts requested were below budget, the Agency was without the authority

to review those costs at the payment stage:

Agency approval of any plan and associated budget . . . shall be considered
final approval for purposes of seeking and obtaining payment from the
Underground Storage Tank Fund if the costs associated with the completion
of any such plan are less than or equal to the amounts approved in such

17

Electronic Filing: Received, Clerk's Office 11/18/2019



budget.

(415 ILCS 5/57.7(c)(1))

In the case of any approved plan and budget for which payment is being
sought, the Agency shall make a payment determination within 120 days of
receipt of the application.  Such determination shall be considered a final
decision.  The Agency’s review shall be limited to generally accepted auditing
and accounting practices.  In no case shall the Agency conduct additional
review of any plan which was completed within the budget, beyond auditing
for adherence to the corrective action measures in the proposal. . . .

(415 ILCS 5/57.8(a)(1) (emphasis added))

When, as here, a billing package is submitted for costs within the budget, the Agency is

without authority to deny payment.  Evergreen FS, Inc. v. IEPA, PCB 11-51 & 12-61, at pp.

20-21 (June 21, 2012).  "[T]he Agency, having approved a . . . plan and budget, cannot later

reconsider the merits of the approved tasks and costs just because the reimbursement application

is submitted."  T-Town Drive Thru v. IEPA, PCB 07-85, at pp. 24-25  (2008).

That the Agency challenged the budget is clear from the Agency’s denial reasons which

repeatedly cite Section 57.7of the Act in support of non-payment of this claim:

Costs associated with site investigation and corrective action activities and
associated materials or services exceeding the minimum requirements
necessary to comply with the Act are not eligible for payment from the Fund
pursuant to Section 57.7( c)(3) of the Act and 35 Ill. Adm. Code 734.630(o).6

. . .

Such costs are ineligible for payment from the Fund pursuant to Section

6  Section 734.630(o) paraphrases Section 57.7(c)(3) of the Act: “Costs for corrective
action activities and associated materials or services exceeding the minimum requiements
necessary to comply with the Act.”  (35 Ill. Adm. Code 734.630(o))
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57.7( c)(3) of the Act and 35 Ill. Adm. Code 734.630(dd).7

. . .

Such costs are ineligible for payment from the Fund pursuant to Section
57.7( c)(3) of the Act and 35 Ill. Adm. Code 734.510(b) and 35 Ill. Adm. Code
734.605(a).

(R.1581-R.1582)

Section 57.7 contains the legal standards applicable to review of corrective action plans

and budgets.  (415 ILCS 5/57.7)  The Agency’s authority to review applications for payment is

contained in Section 57.8.  (415 ILCS 5/58) The Agency’s denial reasons concede that it engaged

in an impermissible re-review of the budget.

The only issue raised in the Agency’s denial letter that does not constitute an

impermissible re-review of the budget is the false allegation that “the costs were not approved in

a budget.”  (R1581)  The Agency clearly approved $67,158.00 for backfilling the excavation. 

(R.0549)  Since the cost of backfilling the excavation was less than eighty-five percent of the

amount approved in the budget, the Agency was not authorized to re-review the costs approved

in the budget.

B. THE COST OF BACKFILLING INCLUDES THE TIME AND
EQUIPMENT TO EXTRACT THE BACKFILL MATERIAL.

The Agency’s justification for the cuts is unclear and appears to be directly contrary to its

prior payment application decisions.  As such, the sequence of events needs to be considered:

• The budget approved $67,158.00 for backfilling the excavation based upon

7  Section 734.630(dd) does not apply to payment applications: “Costs proposed as part of
a budget that are unreasonable.”  (35 Ill. Adm. Code 734.630(dd))
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2,870.00 cubic yards at Subpart H rates.  (R.0549) 

• The size of the necessary excavation was ultimately smaller, requiring only

2,435.00 cubic yards of clean backfill.  (R.0025 - R.0026)8

• Because not all of the backfill material was purchased from a vendor, but mostly

was clean soil hauled from another site, the Agency determined that Subpart H

rates do not apply and costs “incurred as a result of providing the equipment, labor

and transportation of the backfill from the other property to the site, as well as

placing the backfill into the excavation” must be submitted on a time and

materials basis.  (R.1274 - R.1275)

• Petitioner then submitted the time and materials costs of  $64,836.57 for

backfilling the excavation though only $56,979.00 was sought for reimbursement. 

(R.1479; R.1510 - R.1512)

• The Agency agreed to pay $45,181.47, allegedly because Petitioner only

“documents 2,191.39 cubic yards were used for backfill.”  (R.1461)  The denial

letter contained no explanation of what documentation was deemed lacking or

how the 2,191.39 cubic yard figure was generated.

• Petitioner discovered through a Freedom of Information Act request that Brian

Bauer erroneously believed that the time and materials breakdowns for work

performed from December 10, 2014 to December 13, 2014, arose from removing

and returning overburden, which had previously been reimbursed.  (R.1566)  As a

8  The formula for calculating the cost of backfilling the excavation is the same as for
calculating the cost of excavation, transportation and disposal of contaminated soil in all respects
except for the cubic yard rate.  See 35 Ill. Adm. Reg 734.825(a) & (b).
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result, he subtracted $19,655.10 for work itemized on these dates.  (Id.)  The

2.191.39 cubic yard figure in the denial letter appears to have had no relevance.

• Thereafter, Petitioner submitted a payment application explaining that the work

performed in December of 2014 was for excavating and stockpiling clean soils on

other property for eventual use as backfill (R.1532), while the work of removing

the overbuden took place between November 18 and 20, 2013.  (Id. see also

R.0583 (original report referenced in the payment application))

• Brian Bauer’s notes appear to indicate that the Agency was going back to a theory

that Subpart H rates do apply and that only 2,358.11 cubic yards were

documented, (R.1275; R.1589), but ultimately the reviewer, Melissa Owens, kept

the same deduction as the previous decision letter with new denial reasons and

without any explanation.  (R.1581 - R.1582)

Payment for the costs associated with the purchase, transportation and placement of

backfill material is governed by 35 Ill. Adm. Code 734.825(b).  Agency instructions clarify these

costs include all aspects of the work other than the work of consulting personnel, including, but

are not limited to: 

all non-consulting personnel (subcontractors), trucker/equipment operator
labor, trucker/equipment operator travel and per diems, truck charges,
visqueen truck liner, backhoe charges, equipment, equipment mobilization,
backfill material (clay, sand, gravel), barriers, cones, tape, permit fees, traffic
control, and other materials and related expenses.

(Exhibit B, at p. 9 (Agency Instructions))

All of these costs are reimbursed on a flat rate per cubic yard, regardless of whether any

individual aspect is particularly great or small.   (35 Ill. Adm. Code 734.825(b))  These
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regulations presume that higher costs of some items would be offset by lower costs of another

item.  Here, for example, obtaining free backfill material from nearby would have reduced cost of

purchasing backfill material and travel costs, but increased labor and equipment costs from

excavating the clean soil.  As the Agency stated in the record: “There is nothing [in the Board

regulations] that states the backfill must be purchased from a quarry.”  (R.1283) It is ultimately

the consultant and contractors which determine means and methods of performing the plan, and

they do so with the legal assurance that so long as they are under budget, their approach won’t be

second-guessed.

However, the Agency took the position the Subpart H rates for backfilling the excavation

did not apply because the materials were not purchased from a quarry, and therefore, the

maximum payment amount must be based upon a time and materials basis.  (35 Ill. Adm. Code

734.850)  Petitioner does not agree with this, but in the spirit of trying to reach an agreeable

resolution submitted the requested breakdowns, which demonstrated costs that were thirteen

percent higher than the invoice.  (R.1510 - R.1512)  No specific issue was ever raised with any of

the breakdowns, other than that found in Brian Bauer’s notes in which he thought the excavation

work was associated with the removal and return of overburden.  (R.1566)  Frustratingly, the

time and materials break downs were required because  “the majority of the backfill was clean

soil excavated and hauled” by the subcontractor.  (R.1274) And yet, Bauer erroneously assumed

that any and all excavation costs were associated with handing the overburden.

At this point, its clear that the cost reductions for backfilling are baseless moving targets,

with the most recent Agency decision letter consisting of a thin to non-existent explanation of the

reasons for the cuts intended to give the IEPA the flexibility of strategic ambiguity in the
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anticipated Board proceeding.  The current deductions were made because of an erroneous

assumption or an unwillingness to pay for costs of excavating backfill that the Agency insisted

were reimbursable on a time and materials basis.  Those deductions should be reversed as

unsupported by the Board’s regulations and the record.

III. HANDLING CHARGES

The Agency cut $255.80 in handling charges solely due to the cuts discussed in Sections

II and III of this Motion for Summary Judgment.  To the extent the Board agrees that the

aforementioned cuts should be reserved, Petitioner requests the associated handling charges be

reversed as well.

CONCLUSION

WHEREFORE, Petitioner, PIASA MOTOR FUELS, INC., prays that the Board reverse

the Agency’s determination in its entirety and direct the Agency to approve the payment

application in total, authorize it to petition the Board for an award of its attorney's fees, and grant

Petitioner such other and further relief as it deems meet and just.

PIASA MOTOR FUELS, INC.,              
Petitioner             

By its attorneys,
LAW OFFICE OF PATRICK D. SHAW 

By: /s/ Patrick D. Shaw                     
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Patrick D. Shaw
LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road
Springfield, IL 62704
217-299-8484
pdshaw1law@gmail.com
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